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CASE  SUMMARIES 


ADVERSE  ACTIONS 

VERA  M.  BARRETT  V. 

DEPARTMENT  OF  THE  AIR  FORCE 

(Docket  No.  DC  0 7 5 2 8 0 1 0 0 4 6 ) 

February  20,  1981 

Appellant  was  removed  from  her 
position  for  alleged  fraud  or 
negligence  in  failing  to  pay  rent 
for  her  assigned  living  quarters 
for  the  period  of  May  1976  to 
February,  1979.  In  the  initial 
decision  the  presiding  official 
stated  that  the  element  of  knowl- 
edge in  fraud  cases  is  established 
when  the  person  in  question  ought 
to  know,  has  the  duty  to  know,  or 
has  the  means  of  knowing  the  truth, 
and  affirmed  the  agency's  action. 
Appellant  petitioned  for  review, 
alleging  that  the  presiding 
official  erroneously  applied  law 
to  the  evidence. 

The  Board  granted  the  petition 
for  review  and  reversed  the  agency 
action,  finding  that  while  the 
legal  standard  applied  by  the  pre- 
siding official  was  correct,  the 
preponderance  of  evidence  did  not 
establish  that  appellant  had  a 
clear  duty  to  pay  a rental  fee  for 
the  period  in  question,  or,  even 
assuming  that  such  a duty  existed, 
the  agency  had  not  shown  that  appel- 
lant knew  or  should  have  known  of 
that  duty,  especially  since  her 
supervisor  and  his  superiors  also 
believed  there  was  no  such  duty. 

RAYMOND  C.  BAVIER  v. 
DEPARTMENT  OP  TRANSPORTATION 

(Docket  No.  SE075209009 ) 
February  10,  1981 

Appellant  was  removed  from  his 
position  as  Air  Traffic  Control 
Specialist  for  the  Federal  Aviation 
Administration  in  Anchorage,  Alaska 


for  absence  without  leave  (AWOL) 
for  seven  consecutive  scheduled 
workdays . 

Appellant  had  been  temporarily 
disqualified  from  his  duties  on  two 
occasions  and,  consequently,  was 
permanently  medically  disqualified 
for  all  FAA  regions.  Appellant 
then  requested  medical  reconsidera- 
tion and,  allegedly  because  of  his 
poor  health,  moved  to  Colorado. 
Upon  reconsideration,  appellant  was 
found  to  be  medically  cleared  for 
return  to  duty  and,  when  he  did 
not  report  for  duty  as  directed, 
his  removal  was  effected. 

In  the  initial  decision,  the 
presiding  official  found  that  the 
only  relevant  issue  was  that  appel- 
lant had  not  reported  to  duty  as 
directed  and,  therefore,  was  AWOL. 

The  Board  said  that  the 
determination  regarding  appellant's 
medical  status  was  a factual 
decision  of  crucial  importance 
to  him  and  one  to  which  he  was 

entitled.  The  Board  noted  that 

nowhere  in  the  record  was  there 
evidence  upon  which  the  decision 
was  based  to  clear  appellant  for 
return  to  duty,  and,  therefore, 
the  agency  had  not  carried  its 

burden  of  proof  that  appellant 
was,  in  fact,  AWOL.  Accordingly, 
the  initial  decision  was  reversed, 
and  the  agency  was  ordered  to 
reinstate  the  appellant  to  leave 
without  pay  status. 

WESLEY  J.  BORNINKHOF  v. 
DEPARTMENT  OF  JUSTICE 

(Docket  No.  SF075209008) 
February  27,  1981 

Appellant  was  suspended  for  40 

days  based  on  the  charges  of: 

(1)  misconduct  while  off  duty; 


(2)  conduct  prejudicial  to  the  best 
interest  of  the  service;  and  (3) 
insubordination.  In  the  initial 
decision,  the  presiding  official 
affirmed  the  agency  action. 

The  Board  discussed  the  issue  of 
hearsay  evidence  at  length.  It 
noted  that  the  presiding  official 
accepted  the  agency's  unsigned 
hearsay  statements  as  dispositive 
of  disputed  facts  which  the  agency 
must  prove  in  contradiction  to 
live  testimony  at  the  hearing.  It 
noted  further  that  the  hearsay 
evidence  was  properly  admitted  at 
the  hearing  under  settled  law  that 
relevant  hearsay  evidence  is 
admissible  in  administrative 
proceed ings . 

The  Board  framed  as  one  of  the 
issues,  whether  the  hearsay 
evidence  had  sufficient  probative 
value  or  weight  to  meet  the  prepon- 
derance of  the  evidence  standard. 
It  listed  eight  facts  relevant 
for  considering  the  probative  value 
of  hearsay  evidence: 

(1)  the  availability  of  persons 
with  firsthand  knowledge  to  testify 
at  the  hearing; 

(2)  whether  the  statements  of  the 
out-of-court  declarants  were  signed 
or  in  affidavit  form,  and  whether 
anyone  witnessed  the  signing; 

(3)  the  agency's  explanation  for 
failing  to  obtain  signed  or  sworn 
statements ; 

(4)  whether  declarants  were  disin- 
terested witnesses  to  the  events, 
and  whether  the  statements  were 
routinely  made; 


(5)  consistency  of  declarants' 
accounts  with  other  information 
in  the  case,  internal  consistency, 
and  their  consistency  with  each 
other ; 

(6)  whether  corroboration  for 
statements  would  otherwise  be  found 
in  the  agency  record; 

(7)  the  absence  of  contradictory 
evidence;  and 

(8)  credibility  of  declarant  when 
he  made  the  statement  attributed 
to  him. 

The  Board  held  that  the  agency 
had  failed  to  present  sufficient 
probative  evidence  to  sustain  its 
burden  of  proof  on  the  first  two 
charges.  The  Board  ruled  in 
connection  with  the  insubordination 
charge  that  there  was  no  showing 
as  to  how  the  incident  affected 
the  efficiency  of  the  service  and 
thus,  the  agency  failed  also  to 
meet  its  burden  of  proof  on  the 
third  charge. 

Accordingly,  the  petition  for 
review  was  granted  and  the  initial 
decision  was  reversed.  The  agency 
was  ordered  to  cancel  the 
appellant's  40-day  suspension. 

FRED  R.  COOPER  v.  UNITED  STATES 

(Docket  No.  RB752B90225 ) 
February  10,  1980 

This  case  came  before  the  Board 
on  remand  from  the  United  States 
Court  of  Claims,  Appellate 
Division,  Washington,  D.C. 

Appellant  had  been  removed  from 
his  position  based  on  two  charges 
of  disgraceful  . conduct  as 
substantiated  by  a report  by  the 
Defense  Investigative  Service. 
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The  Federal  Employee  Appeals 
Authority  (FEAA)  affirmed  the 
removal,  and  the  Office  of  Appeals 
Review,  Merit  Systems  Protection 
Board  (Formerly  the  Appeals  Review 
Board,  United  States  Civil  Service 
Commission)  denied  appellant's 
request  to  reopen  and  reconsider 
the  field  office  decision. 

Subsequently,  appellant  filed 
suit  in  the  United  States  Court  of 
Claims  seeking  reinstatement  to  his 
position  and  back  pay  from  the  date 
of  his  removal.  The  court  upheld 
the  Government's  determination  that 
the  agency  had  established  a nexus 
between  the  employee’s  alleged  mis- 
conduct and  the  efficiency  of  the 
service,  but  determined  that  there 
was  a lack  of  sufficient  evidence 
demonstrating  that  the  alleged 
conduct  had  actually  occurred. 
The  court  remanded  the  case  to 
the  Board  for  further  evidentiary 
proceedings.  Accordingly,  the 
Board  reopened  and  vacated  the 
FEAA  decision  and  remanded  the 
case  to  the  Atlanta  Field  Office 
for  rehearing  and  reconsideration 
consistent  with  the  court  opinion. 

The  Board  further  noted  that 
since  appellant  received  notice  of 
the  proposed  action  prior  to  enact- 
ment of  the  Civil  Service  Reform 
Act  of  1978,  the  law  and  regula- 
tions in  effect  on  November  15, 
1976,  the  date  when  appellant 
received  notice  of  his  proposed 
removal,  should  govern  the 
proceedings  . 

JOE  N.  DENNIS  v.  UNITED 
STATES  ARMY  CORPS  OF  ENGINEERS 

(Docket  No.  AT075299008 ) 
(February  10,  1981 

Appellant  was  removed  from  his 
position  for  a third  offense  of 


unauthorized  absence  from  duty 
(AWOL).  Appellant  contended  that 
he  was  unable  to  report  due  to 
illness . 

In  the  initial  decision,  the 
presiding  official  affirmed  the 
removal  action,  basing  his  decision 
on  the  agency's  policy  that 
employees  be  present  every  workday 
"unless  a valid  reason  such  as 
a documented  injury  or  illness 
prevents  it."  The  presiding 

official  concluded  that,  based 
on  this  policy,  appellant  had  to 
have  presented  a doctor's 
certificate  to  document  his 
illness.  The  presiding  official 
also  concluded  that  appellant 
offered  only  his  bare  assertion 
that  his  absence  was  due  to 
illness . 

In  his  petition  for  review, 
appellant  disputed  the  AWOL  charge 
and  asserted  that  he  had  new 
evidence  in  the  form  of  a statement 
from  his  father  that  he  was  ill 
on  the  day  in  question.  The  Board 
found  that  the  statement  did  not 
constitute  new  evidence  and  noted 
that  appellant  had  called  the 
agency  with  the  message  that  he 
was  sick  and,  later  reported  for 
work. 

The  Board  cited  5 C.F.R.  630.403, 
which  states  that  when  determined 
necessary  by  an  agency,  the  agency 
may  require  a medical  certificate 
or  other  administratively 
acceptable  evidence  for  absence 
in  excess  of  three  workdays  or 
for  lesser  periods.  The  Board 
said  that  the  agency  did  not 
provide  evidence  that  employees 
were  notified  that  a doctor  must 
document  an  illness.  The  Board 
found  that  the  presiding  official's 
conclusion  with  regard  to 
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appellant's  bare  assertion  of  the 
reason  for  his  absence  was 
incorrect  because  appellant  had 
offered  the  testimony  of  a third 
party  who  supported  his  claim  of 
illness . 

The  Board  found  that  the  agency 
had  not  met  its  burden  of  proof, 
granted  the  petition  for  review, 
and  reversed  the  initial  decision. 

JAMES  P FARRAR  V . 

DEPARTMENT  OF  ARMY 

(Docket  No.  SL075209019 ) 
February  13,  1981 

Appellant  was  removed  from  his 
position,  and,  in  an  initial 
decision  the  presiding  official 
found  that  appellant's  removal  was 
an  abuse  of  discretion  and  did 
not  promote  the  efficiency  of  the 
service.  The  initial  decision 
became  final  on  February  6,  1980, 

and  on  February  12,  1980, 

appellant's  representative 
submitted  a motion  for  attorney 
fees.  On  May  22,  1980,  the 

presiding  official  issued  an 
addendum  decision  in  which  he 
allowed  the  motion  but  reduced 
the  award  from  the  requested  amount 
of  $8,411.25  to  $2,985. 

The  agency  filed  a petition  for 
review,  contending  that  the  adden- 
dum decision  was  based  on  an  erro- 
neous interpretation  of  5 U.S.C. 
7701(g)(1).  The  agency  argued  that 
the  award  was  not  warranted  in  the 
interest  of  justice  and  further 
argued  that  the  presiding  official 
erred  in  his  interpretation  of  the 
phrase  "attorney  fees  incurred  by" 
to  mean  fees  are  incurred  whenever 
an  employee  is  represented  even 
though  the  employee  himself  may 
have  no  legal  obligation  to  pay 
his  attorney  fees. 


The  Board  noted  that  the  agency 
presented  nothing  in  its  petition 
for  review  to  persuade  the  Board 
that  the  presiding  official 
erroneously  interpreted  5 U.S.C. 
7701(g)(1).  The  Board  further 
noted  that  in  regard  to  the 
question  of  whether  appellant 
"incurred"  attorney  fees,  it  is 
not  material  whether  the  employee 
was  obligated  to  pay  the  attorney 
fees  in  question.  The  Board 
concluded  that  "attorney  fees  are 
incurred  within  the  ambit  of 
section  7701(g)(1)  where  an 
attorney-client  relationship  exists 
and  counsel  has  rendered  legal 
services  on  behalf  of  the  appellant 
in  an  appeal  before  this  Board." 
Accordingly,  the  petition  for 
review  was  denied. 


RICHARD  H.  GOODALE  v. 
DEPARTMENT  OF  AGRICULTURE 

(Docket  No.  CH075209135) 
February  24,  1981 

Appellant  was  discharged  for  un- 
satisfactory performance  and,  in 
the  initial  decision,  the  presiding 
official  reversed  the  agency  ac- 
tion. The  agency  filed  a petition 
for  review,  and  the  Board  remanded 
the  case  for  reconsideration  in 
light  of  the  decision  in  Wells  v. 

Harris,  1 MSPB  199. 

Pursuant  to  the  remand  order, 
both  the  appellant  and  the  agency 
were  given  an  opportunity  to  submit 
evidence  in  the  case.  Appellant 
mailed  his  submission  before  the 
record  closed  but,  since  it  arrived 
after  the  record  closed,  the 
presiding  official  issued  a new 
decision  without  considering  it. 
The  new  decision  sustained 
appellant's  removal,  and  the 
appellant  subsequently  petitioned 
for  review  of  the  decision. 
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The  Board  said  that  the  issue 
was  whether  the  presiding  official 
properly  excluded  the  brief.  The 
Board  ruled  that  the  appellant 
acted  reasonably  by  sending  the 
brief  by  certified  mail  before 
the  record  closed  and  noted  that 
when  a submission  is  late, 
exclusion  of  the  submission  is 
a serious  matter  since  it  impinges 
on  a party's  right  to  be  heard 
and  that  when  the  tardiness  does 
not  involve  a jurisdictional 
question,  does  not  affect  the  other 
party  or  the  Board's  orderly  and 
timely  processing  of  cases,  is 
insubstantial  and  the  party  has 
made  a good  faith  effort  to  comply 
with  the  time  requirements, 
exclusion  is  an  inappropriate 

sanction . 

The  Board  said  that  since  this 
case  had  been  remanded  once 
before,  and  since  the  record  is 
now  complete,  it  would  consider 

the  merits  of  the  agency  action 

instead  of  remanding  the  case  once 
more  to  the  presiding  official. 

Appellant  had  asserted: 

(1)  that  the  submission  rejected 
by  the  presiding  official  contained 
new  evidence  that  would  have 
resulted  in  reversal  of  the  agency 
action;  and  (2)  that  the  agency 
failed  to  prove  its  charge  by  a 
preponderance  of  the  evidence. 

Upon  review  of  the  record,  the 
Board  adopted  the  presiding 
official's  finding  that  appellant's 
removal  promoted  the  efficiency  of 
the  service,  and  affirmed  the 
initial  decision  as  modified. 


VERA  GRAYSON  v.  SOCIAL 
SECURITY  ADMINISTRATION  (Docket 

No.  NYO  7 5 209133  ) 

February  26,  1981 

Appellant  was  removed  for  being 
absent  without  leave,  failing  to 
follow  office  rules  and  regulations 
for  requesting  and  obtaining  leave, 
and  for  being  continually 
unavailable  for  duty  in  her 
position.  The  initial  decision 
sustained  the  agency's  removal 
action . 

Appellant  timely  filed  a petition 
for  review,  which  the  Board  denied 
because  it  did  not  meet  the 
criteria  for  review.  However,  the 
Board  did  comment  on  appellant's 
allegation  that  the  presiding 
official  was  not  vested  with  either 
statutory  or  regulatory  authority 
to  hear  a case  involving  removal 
from  the  Federal  service  because 
of  the  presiding  official's  alleged 
"inexperience"  in  hearing  appeals. 

The  Board  noted  that  its 
delegations  of  authority  provide 
that  removal  cases  may  be  assigned 
to  GS-14  and  GS-15  presiding 
officials  and  to  GS-13  presiding 
officials  if  they  are  experienced 
"because  of  their  background, 
training,  expertise,  and 
demonstrated  ability  to  hear 
complex  appeals."  The  Board  said 
that  it  was  satisfied  that  the 
presiding  official  in  this  case, 
an  attorney  with  almost  four 
and  a half  years  experience 
who  has  heard  over  300  appeals, 
was  qualified  as  an  experienced 
presiding  official  for  the  purpose 
of  hearing  removal  cases. 
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PETER  HAYDEN  v . O . S . DEPARTMENT 
OF  THE  INTERIOR  f BOREAO  OF  INDIAN 
AFFAIRS  (Docket  No.  DA075209132) 
February  27,  1981 

Petitioner  was  removed  from  his 
position  of  elementary  school 
teacher  for  failure  to  accept 
reassignment.  In  the  initial 
decision,  the  presiding  official 
held  that  while  the  record 
sustained  a finding  that 
petitioner's  removal  was  based 
on  his  decision  not  to  accept  the 
reassignment,  the  agency's  action 
did  not  promote  the  efficiency  of 
the  service  because  of  petitioner's 
affirmative  defense.  Petitioner 
had  alleged  that  his  removal 
constituted  reprisal  and 
retaliation  against  him  for 
previously  filing  equal  employment 
opportunity  complaints  and 
grievances  and  for  representing 
other  employees  who  were  affected 
by  reductions  in  force. 

The  Board  reversed  the  decision 
of  the  presiding  official  and 
sustained  the  decision  of  the 
agency  to  remove  petitioner.  The 
Board  noted  that  it  was  undisputed 
that  petitioner  did  refuse  to 
accept  his  r eass ig nemen t . Upon 
review  of  the  record,  the  Board 
noted  that  the  agency  had  presented 
evidence  that  petitioner's  conduct 
in  seeking  to  represent  other 
teachers  in  reduction  in  force 
actions,  in  filing  a large  number 
of  equal  employment  opportunity 
complaints,  and  in  creating  general 
discontent  among  students  and 
teachers  had  caused  his  teaching 
performance  to  suffer.  The  Board 
found  that  petitioner's 

reassignment  was  effected  because 
of  the  disruptive  effects  of  his 
conduct  on  his  performance  and 
upon  the  community. 


LAWRENCE  R.  JACKSON  v. 
DEPARTMENT  OF  TRANSPORTATION 

(Docket  No.  DC  0 7 5 2 8 0 1 0 0 0 6 ) 
February  11,  1981 

Appellant  v.as  suspended  from  his 
position  for  30  days,  and  he 
appealed  the  action.  The  presiding 
official  affirmed  the  suspension, 
and  the  appellant  filed  a petition 
for  review,  alleging  that  the 
presiding  official:  (1) 

erroneously  relied  upon  the 
appellant's  prior  disciplinary 
records;  (2)  erred  in  upholding 
the  30-day  suspension  after 
dismissing  a portion  of  the 
charges;  and  (3)  erroneously  found 
that  appellant  admitted  guilt  which 
was  determinative  of  his  conclusion 
that  the  agency's  charge  was  more 
likely  true  than  not  true. 

In  response  to  appellant's 
petition  for  review,  the  agency 
attempted  to  raise  matters  that 
were  not  placed  in  issue  by  his 
petition  for  review,  and  appellant 
moved  the  Board  to  quash  portions 
of  the  agency's  response.  The 
Board  said  that  it  would  not  review 
such  matters. 

In  regard  to  appellant's  conten- 
tions, the  Board  said:  (1)  and 

(2)  in  light  of  the  sustained 
charges  against  appellant,  which 
consisted  of  falsification  of 
government  documents  or  records, 
failure  to  comply  with  orders 
given  by  a supervisor,  and  two 
of  three  charges  of  unauthorized 
absence,  the  30-day  suspension 
met  the  statutory  standard,  even 
without  consideration  of  the  past 
record;  and  (3)  upon  review  of 
appellant's  allegations,  the 
Board  found  them  without  merit 
in  that  appellant  attempted  to 
relitigate  the  conclusions  of  the 
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presiding  official,  but  failed 
to  show  how  the  presiding 
official  erred. 

The  Board  found  an  insufficient 
basis  for  review  of  the  petition 
for  review,  and,  accordingly,  the 
petition  for  review  was  denied. 

J 0 L E S KRAOTHAMER v . 

DEPARTMENT  OF  AGRICOLTORE 

(Docket  No.  NY075209123 ) 
February  10,  1981 

Appellant  was  demoted  under  5 
U.S.C.  7513,  and,  in  the  initial 
decision,  the  presiding  official 
dismissed  all  but  one  instance 
of  poor  performance  cited  by  the 
agency  because  the  instances  of 
appellant's  poor  performance 
occurred  more  than  one  year  prior 
to  the  notice  cf  proposed 
demotion.  The  remaining  charge 
was  insufficient  to  warrant 
demotion . 

The  agency  petitioned  for  review, 
arguing  that  the  application  of 
the  one-year  time  limitation  to 
Chapter  75  was  improper.  The 
Office  of  Personnel  Management 
intervened  and  concurred  in  the 
agency's  view. 

The  Board  noted  that  under  5 
U.S.C.  4303(c)(2)(A)  when  an  action 
is  taken  against  an  employee 
pursuant  to  Chapter  43,  the 
decision  cannot  be  based  on 
instances  of  unacceptable 
performance  that  occurred  more 
than  one  year  prior  to  the  notice 
of  proposed  action.  The  specific 
time  limit,  however,  is  not 
statutorily  applied  to  action  taken 
under  Chapter  75.  The  presiding 
official  stated  that  he  had  applied 
the  Chapter  43  time  limitation 
as  "guidance,"  and  he  had  further 


found  that  the  agency's  delay 
precluded  the  use  of  the 
infractions  to  support  appellant's 
demotion.  The  Board  noted  that 
since  the  decision  did  not  indicate 
the  presiding  official's  reasoning 
as  to  each  charge,  it  appeared 
that  a strict  time-limit  approach 
was  used  . 

The  Board  cited  Hef f ron  v. 

United  States,  405  F . 2d  1307, 

1311  (Ct.  Cl.  1969)  and  said  that 
the  concept  of  a balancing 
approach,  weighing  the  staleness 
of  the  charge  against  the  prejudice 
to  the  employee  and  the  necessity 
for  the  delay,  was  more  appropriate 
than  a strict  time-limit  approach 
to  charges  in  a Chapter  75  action. 
Accordingly,  the  petition  was 
granted,  the  initial  decision  was 
reversed,  and  the  case  was  remanded 
to  the  field  office.  The  Board 
instructed  the  presiding  official 
to  make  specific  findings  with 
respect  to  the  extent,  if  any, 
of  the  prejudice  suffered  by 
appellant  in  the  issue  of  stale 
charges.  The  presiding  official 
was  further  instructed  to  grant 
a hearing  and  adjudicate  the 
remaining  charges  and  the  issue 
of  discrimination  raised  by 
appellant  in  his  appeal. 

RANDY PASCHAL v . 

VETERANS  ADMINISTRATION 

(Docket  No.  AT075209301 ) 
February  9,  1981 

The  agency  filed  a petition  for 
review  of  the  initial  decision 
that  reversed  the  agency's  removal 
of  appellant  for  alleged  patient 
abuse.  The  agency  contended  that: 
(1)  "disciplinary  action  taken 
for  patient  abuse  does  not  require 
preponderate  evidence";  and  (2) 
the  presiding  official's  alleged 
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"failure  to  accept  as  creditable 
the  uncontroverted  testimony  of 
witnesses  solely  because  they  are 
mental  patients  constitutes  a 
serious  deprivation  of  basic 
r ights . " 


neither  charge  was  supported  by 
a preponderance  of  the  evidence. 
However,  respondent's  affirmative 
defense  of  racial  discrimination 
was  upheld  and  the  removal  action 
was  reversed. 


The  Board  noted  that:  (1)  the 

testimony  that  the  agency  asserted 
was  uncontroverted  was  in  fact 
strenuously  controverted  by  the 
appellant;  and  (2)  the  overall 
nature  of  the  testimony  given  by 
the  patients  lent  further  support 
to  the  credibility  of  the 
appellant.  The  Board  further  noted 


credibility 
witnesses . 


that  the  abuse  did  occur.  The 
Board  noted  that  the  provisions 
of  5 U.S.C.  7701(c)(1)(B)  clearly 
provided  that  an  agency  adverse 
action  taken  under  Title  5,  other 
than  those  taken  for  performance 
reasons  described  in  Section  4303, 
shall  be  sustained  only  if  the 
agency's  decision  is  supported 
by  a preponderance  of  the  evidence. 

Accordingly,  the  petition  for 
review  was  denied. 


JOSEPH 


PERSON 


v . 


UNITED 


STATES  DEPARTMENT  OF  AGRICULTURE 


(Docket  No. 
February  10,  1981 


CH075209116 ) 


The  agency  petitioned  for  review 
and  requested  that  the  Board 
reopen  the  case,  affirm  the 
decision  to  rescind  the  removal, 
but  reverse  the  finding  that  the 
action  was  a racially 
discriminatory,  prohibited 
personnel  practice.  The  agency's 
petition  for  review  cited  McDonald 


lot  or 

dinarily  d i i 

3tur  b 

Douglas 

Corpor 

ation 

v.  Green, 

> n s 

involving 

the 

411  U. 

S . 792 

( 1973  ) 

and  argued 

o r 

demeanor 

of 

that 

r e s p o n 

id  e n t 

failed  to 

es tabl i 

.shed  a 

pr  ima 

facie  case 

because 

he  pr 

esented 

no  evidence 

also 

contended 

that 

that 

demo 

n s t r a 

ted  that 

the 

charge  was 

such 

discrim 

ination 

was  lik 

ely . 

not  r 

equired  to 

show 

ranee 

of  the  evidence 

The 

Board 

noted 

that  the 

presiding  official  had  found  that 
respondent  had  established  a prima 
facie  case,  and  the  Board  agreed 
with  that  finding.  However,  the 
Board  did  not  agree  with  the 
agency's  inference  that  the  prima 
facie  showing  must  prove  the  case, 
and  said  that  the  showing  of  a 
prima  facie  case  is  not  the 
equivalent  of  a factual  finding 
of  discrimination.  The  Board 
further  noted  that  a prima  facie 
case  was  established  because 
special  rules  were  applied  to 
respondent,  and  the  proposal  of 
an  action  to  remove  him  was  for 
failure  to  follow  those  rules. 


Respondent  was 
position  based 
submitting  false 
personal  gain  and 
instr  uct ions . 
presiding  offic 


removed  from  his 
on  charges  of 
documents  for 
failure  to  follow 
On  appeal  , the 
al  found  that 


i 


The  agency  asserted  in  its 
petition  for  review  that  it  did 
not  wish  to  pursue  the  issue  of 
respondent's  disparate  treatment 
because  it  stated  that  the  charge 
was  for  only  one  instance  and  was 
not  extremely  serious.  The  Board 
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said  that  the  fact  that  the  agency 
based  respondent's  removal  in  part 
upon  a charge  that  it  later 
admitted  was  not  extremely  serious 
further  supported  the  finding  that 
the  reasons  given  for  the  agency's 
action  against  respondent  were  a 
pretext  for  racial  discrimination. 
The  Board  agreed  with  the 
presiding  official's  decision  that 
the  removal  did  not  promote  the 
efficiency  of  the  service  and 
denied  the  petition  for  review. 


GERALD  M.  VARNER  v. 
DEPARTMENT  OF  THE  NAVY 

(Docket  No.  S E 0 7 5 2 8 0 1 0 0 1 8 ) 
February  11,  1981 

Appellant  applied  for  retirement 
and  subsequently  converted  his 
application  to  one  for  disability 
retirement  by  submitting  additional 
information  supporting  his 
disability  claim  to  the  Office 
of  Personnel  Management  (OPM). 

Appellant  had  been  examined  by 
the  installation  physician  who 
found  appellant  to  be  disabled 
and  unable  to  perform  his  duties. 
The  agency  determined  that  there 
were  no  other  positions  that 
appellant  could  fill  and  notified 
appellant  that  he  could  take  leave 
until  OPM  acted  on  his  application. 
Appellant  exhausted  his  leave  and 
sought  to  return  to  work  but  was 
not  allowed  to  do  so  because  he 
did  not  have  medical 
author ization . 

In  his  appeal,  appellant  alleged 
that  he  was  placed  in  an  enforced 
leave  status  that  constituted 
a suspension  and  further  alleged 
that  the  agency  action  placing  him 
in  a leave  without  pay  status 
constituted  a termination. 


In  the  initial  decision,  the 
presiding  official  dismissed  the 
appeal  after  finding  that  appellant 
voluntarily  took  leave  during  the 
time  of  the  alleged  suspension 
and  that  appellant  had  not  been 
terminated  since  he  was  still  an 
employee . 

The  Board  noted  that  an 
employee  in  a non-duty  status 
because  of  inability  to  perform 
his/her  position  duties  is  not 
suspended,  since  the  the  non-duty 
status  is  not  a disciplinary 
measure.  5 U.S.C.  7501(2). 
Further,  the  Board  said  that  there 
was  no  basis  for  finding  that 
appellant  had  been  terminated  by 
the  agency  since  appellant  had 
not  resigned  nor  had  the  agency 
removed  him. 

The  Board  found  that  the  petition 
did  not  meet  the  criteria  for 
review  and  denied  it. 

JERRY  J.  WILLIAMS  v.  UNITED 
STATES  POSTAL  SERVICE 

(Docket  No.  AT075209285 ) 
February  10,  1981 

Appellant  was  removed  from  his 
position  for  an  alleged  violation 
of  an  agency  rule  of  engaging  in 
"improper  conduct — fighting."  In 
the  initial  decision,  the  presiding 
offical  affirmed  the  agency's 
action . 

Appellant  petitioned  for  review, 
alleging  that  the  presiding 
official  had  incorrectly  applied 
pertinent  law  to  the  evidence, 
and  offering  purportedly  new  and 
material  evidence.  The  Board 
granted  the  petition  for  review 
and,  upon  review  of  the  record, 
the  Board  found  that  appellant 
was  essentially  removed  for  having 
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been 


assaulted  by  the  other 


employee,  and  not  for  having 
committed  an  assault  himself. 
The  Board  found  that  appellant's 
proven  behavior  did  not  constitute 
"improper  conduct — fighting;"  and, 
thus,  that  appellant  did  not 
violate  the  agency's  rule  against 
threatening  or  assaulting  an 
employee  or  customer . The  Board 
further  found  that  appellant's 
removal  would  not  promote  the 
efficiency  of  the  service. 

The  Board  vacated  the  initial 
decision,  reversed  the  agency's 
action,  and  ordered  the  agency 
to  cancel  the  personnel  action 
separating  appellant. 

JURISDICTION 

LIVINGSTON  V.  CUMMINGS  v.  GENERAL 


a petition  for  review  based  on 
the  discovery  of  new  and  material 
evidence . 

The  Board  denied  the  petition 
for  review,  finding  that 
appellant's  new  evidence  consisted 
of  a reiteration  of  allegations 
made  before  the  presiding 
official.  The  Board  concurred 
in  the  presiding  official's  finding 
that  appellant  had  no  statutory 
right  of  appeal  to  the  Board  and 
that  it  had  no  jurisdiction  to 
hear  the  appeal . 

The  Board  noted  that  with  regard 
to  the  Trust  Fund,  the  language 
of  44  U.S.C.  2302(2)  provides  that 
employees  may  be  appointed  without 
regard  to  civil  service  laws. 
The  Trust  Fund  interpreted  this 


SERVICES  ADMINISTRATION 

(NATIONAL 

to  civil  service 

laws  and  so 

ARCHIVES  TRUST 

FUND) 

informed  Congress. 

The  Trust  Fund 

(Docket  No. 
February  20,  1981 


DC  035180181) 


Appellant's  position  was 
abolished  under  reduction  in 
force  procedures.  He  appealed 
to  the  Board,  challenging  the 
abolishment  and  alleging 
discrimination  based  on  race. 
In  response  to  his  appeal,  the 
agency  filed  a motion  to  dismiss, 
arguing  that  the  Board  lacked 
jurisdiction  to  consider  the  appeal 
because:  (1)  appellant  was  an 

employee  of  the  National  Archives 
Trust  Fund  appointed  pursuant  to 
44  U.S.C.  2302(  2);  and  (2)  the 
reduction  in  force  had  not  yet 
taken  place. 

In  the  initial  decision,  the 
presiding  official  determined  that 
the  appeal  was  not  within  the 
appellate  jurisdiction  of  the 
Board.  The  appellant  then  filed 


adopted  regulations  that  provided 
for  employee  appeals  only  to  the 
Archivist  of  the  U.S.  Congress  was 
made  aware  of  the  Trust  . Fund's 
interpretation  and  the  former  Civil 
Service  Commission's  1973 
recommendation  that  the  exception 

Congress  chose  not 
the  Commission's 
recommendation  and  has  continued 
the  exception. 


be  abolished, 
to  act  on 


PERFORMANCE  RELATED  ACTIONS 


JOHN 


BONAPARTE 


DEPARTMENT 


OF 


THE 


ARMY 


(Docket  No. 
February  11,  1981 


DA043009003 ) 


Appellant  was  removed  for 
allegedly  unsatisfactory  perfor- 
mance under  the  interim  regulations 
promulgated  by  the  Office  of 
Personnel  Management  (OPM)  imple- 
menting Chapter  43,  Title  5,  U.S. 
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Code.  In  the  initial  decision,  the 
presiding  official  found  that  the 
agency's  retroactive  use  of  appel- 
lant's alleged  performance  defi- 
ciencies constituted  harmful  error 
in  violation  of  the  OPM  interim 
regulations.  The  agency  petitioned 
for  review  of  the  decision,  and 
the  Board  granted  the  petition. 

The  Board  found,  in  Wells  v. 
Harris  , 1 MSPB  199  that  OPM  r s 

interim  regulations  implementing 
Chapter  43  were  facially  invalid 
because  they  would  require  prohi- 
bited personnel  practices,  and 
that  the  agency  in  applying  those 
regulations  had  already  committed 
such  practices  under  5 U.S.C. 
2302(b) (11).  The  agency  admitted 
that  it  had  not  established  a 
performance  appraisal  system  under 
5 U.S.C.  4302  and  that  performance 
standards  with  critical  job 
elements  had  been  issued  only  for 
the  appellant  individually. 

The  Board  found  that  the  agency 
committed  precisely  the  same  type 
of  prohibited  personnel  practice 
as  was  found  in  Wells . Accord- 
ingly, the  agency  was  ordered  to 
cancel  the  removal  action,  award 
back  pay  and  benefits,  (other  than 
attorney  fees)  as  provided  in 
5 U.S.C.  5596,  and  rescind  the 
performance  standards  and  critical 
elements  issued  to  appellant  in 
connection  with  this  action. 

J.  C.  PENNINGTON  v.  DEPARTMENT 
OF  HEALTH  AND  HOMAN  SERVICES 

(Docket  No.  AT531009009 ) 
February  10,  1981 

Appellant's  within-grade  salary 
increase  was  denied,  and  the  agency 
petitioned  for  review  of  the 
initial  decision  that  reversed 
the  agency's  action.  In  the 


initial  decision,  the  presiding 
official  found  harmful  error  in 
the  agency's  failure  to  establish 
specific  numerical  standards  to 
determine  whether  appellant  was 
performing  at  an  acceptable  level 
of  competence. 

In  its  petition  for  review,  the 
agency  contended  that  the  presiding 
official  erroneously  interpreted 
5 C.F.R.  1201.115(b).  The  presid- 
ing official  had  held  that,  absent 
the  numerical  standards  contained 
in  the  guidelines  for  appellant's 
trainee  position,  there  were  no 
standards  or  guidelines  to  inform 
an  employee  or  a supervisor  when 
a within-grade  increase  may  be 
granted,  and  he  concluded  that 
the  agency  had  failed  to  comply 
with  the  requirement  of  5 C.F.R. 
531.407  (c) ( 2) ( i) . 

The  Board  noted  that  in  Parker 
v.  Logistics  Agency,  1 MSPB  489, 
it  held  that  an  agency  was  not  re- 
quired to  adopt  per formance appr ais- 
al  standards  pursuant  to  5 U.S.C. 
4302  before  denying  a within-grade 
increase  under  5 U.S.C.  5335. 

The  Board  said  that  a determina- 
tion of  an  employee's  level  of 
competence  has  been  based  upon  the 
essential  requirements  of  the 
employee's  position  when  it 
reasonably  relates  to  requirements 
of  the  job  that  are  set  forth  in 
the  position  description  and/or 
performance  standards. 
Accordingly,  the  Board  found  that 
the  presiding  official  erred  in 
finding  that  specific  numerical 
standards  are  required  by  5 C.F.R. 
531.407(c) (2) ( i) . 

The  Board  found  that  the  agency 
presented  substantial  evidence 
in  support  of  its  determination 


to  deny  the  within-grade  increase 
and  reversed  the  initial  decision. 
The  agency's  denial  of  the 
appellant's  increase  was  sustained. 


WILLIAM  B.  J.  TIBBITS , JR.  v. 
VETERANS  ADMINISTRATION 


(Docket  No 
February  23,  1981 


AT531D09022) 


Appellant  was  denied  a within- 
grade  increase  in  a reconsideration 
decision  that  sustained  an  earlier 
decision  that  appellant's  work  was 
not  of  an  acceptable  level  of  com- 
petence (ALOC).  Appellant  appealed 
the  agency  act’ion  to  the  Atlanta 
Field  Office  where  the  presiding 
official  affirmed  the  ALOC 
determination . 

The  Board  received  a "petition  to 
rehear  in  leiu  (sic)  of  petition 
for  review"  in  which  appellant  con- 
tended that  he  was  denied  a fair 
hearing  and  that  the  presiding 
official  had  misinterpreted  the 
law.  Because  neither  statute  nor 
regulation  authorizes  a petition 
to  rehear,  the  Board  said  it  would 
treat  the  petition  to  rehear  as 
a petition  for  review. 

The  appellant  argued  that: 
(1)  he  was  denied  the  right  to 
call  witnesses;  (2)  he  was  denied 
"every  legitimate  motions  (sic) 
properly  presented";  (3)  the 
transcript  of  the  hearing  was 
incomplete  and  inaccurate  and 


These  were  the  Board's  findings: 

(1)  because  appellant  had  not  only 
failed  to  specifically  name  the 
witnesses  to  whom  his  petition  re- 
fers, but  had  also  failed  to  state 
how  the  denials  harmed  him  or  why 
the  denials  were  erroneous,  the 
Board  did  not  review  the  denials  of 
motions  to  call  witnesses  made 
prior  to  and  during  the  hearing; 

(2)  because  appellant  did  not  state 
why  the  denials  of  the  motions  were 
improper  or  how  such  denials  have 
harmed  him,  the  Board  did  not 
review  the  presiding  official's 
decisions  to  deny  the  numerous 
motions;  (3)  the  Board  did  not  con- 
sider appellant's  allegation  on 
the  issue  of  completeness  of  the 
transcript  because  the  petition 
for  review  did  not  state  how  or 
where  the  record  was  lacking  or 
inaccurate;  (4)  appellant  submitted 
no  evidence  nor  did  he  cite  any- 
thing in  the  record  to  overcome  the 
presumption  of  honesty  and  integ- 
rity associated  with  administrative 
adjudicators;  and  (5)  a mere  state- 
ment that  all  the  law  cited  in  the 
initial  decision  was  misinterpreted 
in  no  way  established  that  fact 
without  specific  reference  to  the 
applicable  laws  and  arguments  as 
to  how  they  were  erroneously  misin- 
terpreted. The  Board  found  that 
the  petition  did  not  meet  the 
criteria  for  review  and  denied 
the  petition  for  review. 
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appellant  a fair  hearing;  and  (5) 
all  citations  of  law  incorporated 
on  page  3 e_t  sec|  . of  the 
initial  decTsion  in  essence 
were  grossly  misinterpreted. 


(Docket  No . 
February  4,  1981 


DC03518010113 


The  petition  for-  review  in  this 
case  was  granted,  and  the  case 
was  remanded  to  the  field  office. 
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In  this  case,  appellant  had 
appealed,  under  5 C.F.R.  part  713, 
a reduction  in  grade  taken  pursuant 
to  reduction  in  force  procedures, 
which  he  alleged  was  motivated 
by  race  and  sex  discrimination. 

Under  29  C.F.R.  part  1613,  the 
Equal  Employment  Opportunity 
Commission  promulgated  interim 
regulations  (August  28,  1979)  for 

the  processing  of  appealable 
actions,  involving  allegations 
of  discrimination,  where  such 
actions  were  pending  on  or  before 
January  10,  1979.  Specifically, 

section  1613.804  delegates 
authority  to  the  Board  "to  make 
initial  and  preliminary  decisions 
on  issues  of  prohibited 
discrimination  under  29  C.F.R. 
Part  1613  (43  FR  60901  , formerly 

5 C.F.R.  Part  713)."  Since  this 
action  was  pending  prior  to 
January  10,  1979,  the  presiding 

official  had  jurisdiction  under 
29  C.F.R.  Part  1613  and  5 C.F.R. 
1201.165  to  hear  the  appeal. 

RETIREMENT 

HAROLD  W.  BORNS  v. 
OFFICE  OF  PERSONNEL  MANAGEMENT 

(Docket  No.  CH831L8010030 ) 

Appellant  filed  a petition 
seeking  review  of  an  initial 
decision  that  affirmed  the 

reconsideration  decision  of  the 
Office  of  Personnel  Management 
(OPM)  that  disallowed  appellant's 
application  for  disability 
retirement.  In  his  petition  for 
review,  appellant  contended:  (1) 

that  the  presiding  official 
erroneously  accepted  evidence  from 
the  agency  after  the  record  closed; 
and  (2)  that  he  was  denied  an 
opportunity  to  rebut  the  evidence 
when  the  presiding  official  refused 


to  consider  his  response  to  the 
agency's  submission. 

In  response  to  appellant's 
assertions,  the  Board  noted: 
(1)  that  the  memorandum  submitted 
by  OPM  was  filed  prior  to  the 
closing  of  the  record;  and  (2) 
that,  since  OPM ' s submissions  did 
not  contain  material  evidence, 
which  had  not  been  previously 
submitted,  the  presiding  official 
did  not  commit  error  by  refusing 
to  reopen  the  record  to  allow 
apellant  to  submit  a response. 

The  Board  also  found  that 

appellant's  submission  was  not 
new  or  material  evidence  and  did 
not  merit  reopening  of  the  record. 

The  Board  denied  the  petition 
for  review,  finding  that  it  did 

not  meet  the  criteria  for  review. 

MARTHA  G.  KIRKPATRICK  v.  OFFICE 
OF  PERSONNEL  MANAGEMENT 

( Docket  No  . S E 8 3 1 L 0 9 0 0 2 ) 
February  11,  1981 

Apellant  filed  a motion 

requesting  that  the  Office  of 
Personnel  Management  (OPM)  be 
ordered  to  pay  attorney  fees 
incurred  by  her  in  appealing  the 
agency's  denial  of  her  application 
for  disability  retirement.  The 
agency  argued  that  appellant  failed 
to  meet  the  burden  of  showing  that 
an  award  of  attorney  fees  was 
warranted . 

In  the  addendum  decision,  the 
presiding  official  relied  on 
Allen  v . U.S.  Postal  Service, 
2 MPSB  582  , in  f:  l rid  i ng  that  no 
award  was  warranted. 

The  Board  noted  that  the  record 
supported  the  presiding  official's 
finding  that  the  agency  did  not 
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engage  in  a prohibited  personnel 
practice,  that  there  was  no 
evidence  of  procedural  error,  bad 
faith,  or  that  the  agency's  action 
was  clearly  without  merit.  The 
Board  rejected  appellant's  argument 
that  she  and  all  appellants  who 
prevail  in  appeals  before  this 
Board  should  be  awarded  attorney 
fees  in  the  interest  of  justice 
because  of  the  "substantial 
financial  hardship"  placed  upon 
them.  To  accept  appellant's 

argument,  the  Board  noted,  would 
effectively  hold  that  the  prevail- 
ing party  requirement  in  disabi- 
lity retirement  cases  and  the 
interest  of  justice  standard  are 
coextensive,  a conclusion  the  Board 
rejected  in  Allen . The  Board 
found  that  the  presiding  official 
properly  held  that  an  award  of 
attorney  fees  was  not  warranted 
in  the  interest  of  justice,  and 
denied  the  petition  for  review. 

ROBERT  STONE  v.  OFFICE 
OF  PERSONNEL  MANAGEMENT 

(Docket  No.  BN083109001 
February  24,  1981 

Appellant  was  denied  an  immediate 
retirement  annuity  as  a law  enforce- 
ment officer  and  timely  filed  a 
petition  for  appeal.  Appellant 
requested  a hearing  and  obtained 
an  orderfor  discovery  of  interroga- 
tories of  the  Office  of  Personnel 
Management's  (OPM)  procedures  in 
investigating  and  deciding  his 
claim.  OPM  failed  to  respond  to 
the  interrogatories  and  did  not 
appear  at  the  hearing.  Appellant 
requested  that  the  presiding 
official  impose  sanctions  against 


OPM  for  failure  to  comply  with 
the  order,  but  the  presiding 
official  only  permitted  appellant 
to  introduce  secondary  evidence, 
and  sustained  OPM's  decision. 
Appellant  filed  a petition  for 
review,  asserting  that  the  initial 
decision  was  against  the  weight 
of  the  credible  evidence  and  that 
OPM's  failure  to  respond  prejudiced 
his  case. 

The  Board  granted  the  petition 
for  review  and  found  that  OPM's 
failure  to  exercise  the  due 
diligence  expected  of  any  agency 
in  complying  with  the  order  of 
the  presiding  official  or  showing 
good  cause  why  it  could  not 
comply,  warranted  striking  OPM's 
response  to  the  petition  for 
appeal  as  well  as  all  of  OPM's 
submissions.  Therefore,  in  its 
review  of  the  record,  the  Board 
considered  only  appellant's 
submissions.  The  Board  concluded 
that  appellant's  actual  duties 
were  those  of  a law  enforcement 
officer,  and  therefore  OPM's 
reconsideration  decision  denying 
apellant  a retirement  annuity  as 
a law  enforcement  officer  could 
not  be  sustained. 

Accordingly,  the  initial  decision 
was  vacated  in  its  findings  of 
fact  and  reversed  in  its  decision 
sustaining  OPM's  denial  of  service 
credit  for  retirement  purposes 
under  5 U.S.C.  8336(c).  OPM  was 
ordered  to  take  such  action  as 
was  necessary  to  grant  appellant 
a retirement  annuity  as  a law 
enforcement  officer. 
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OTHER  FEBRUARY  ISSUANCES: 


THE  FOLLOWING  PETITIONS  FOR  REVIEW  WERE  DENIED: 

BARELA,  Bennie  v.  Department  of  the  Air  Force  (Docket  No.  DE07528010079) 

BLOOM,  Susan  K.  v.  Department  of  the  Interior  (Docket  No.  DE03518010037) 

BOAZ , James  R.  v.  Department  of  the  Army  (Docket  No.  DC07528010107) 

DILLON,  Clifford  L.  v.  National  Aeronautics  and  Space  Administration  (Docket 
No.  AT34438010165) 

FRITZ,  Charles  0.,  Jr.  v.  Office  of  Personnel  Management  (Docket  No. 
SL831L8010030) 

GARCIA,  Richard  D.  (SEE  Thompson) 

GARRETT,  Moses  v.  Department  of  the  Air  Force  (Docket  No.  AT075209295) 

GEYER,  James  D.  v.  Tennessee  Valley  Authority  (Docket  No.  AT075209243) 

GILES,  Eddie  v.  Equal  Employment  Opportunity  Commission  (Docket  No. 
SL07528010017) 

HARTS ELL,  Janice  M.  v.  U.S.  Postal  Service  (Docket  No.  AT075209305) 

JOHNSON,  Charles  E.  v.  Department  of  the  Air  Force  (Docket  No.  DA075209001) 
JOSEPH,  Leon  v.  U.S.  Postal  Service  (Docket  No.  DA075280 10032) 

KNYCH,  Robert  E.  (SEE  Thompson) 

KOCHANNY,  Thaddeus  J.  v.  Department  of  the  Treasury  (Docket  No.  CH075209099) 
LESLEY,  'Sandy  v.  Department  of  the  Army  (Docket  No.  AT075280 10036) 

LIZARRAGA,  Joseph  M.  v.  Veterans  Administration  (Docket  No.  SF315H8010021) 
LOPEZ,  Elio  v.  Department  of  Housing  and  Urban  Development  (Docket  No. 
AT07528010271) 

MARTIN,  Harold  W.  v.  Department  of  the  Treasury  (Docket  No.  AT075209281) 

POWELL,  Lloyd  N.  v.  Department  of  the  Army  (Docket  No.  DC07528010127) 

PRIME,  David  R.  v.  U.S.  Postal  Service  (Docket  No.  AT075209289) 

RICHARDSON,  Mary  Larrimore  v.  Department  of  the  Navy  (Docket  No.  AT07528010011) 
SIMMONS,  Avegene  L.  v.  Office  of  Personnel  Management  (Docket  No. 

DC831L8010132) 

STEWART,  Edward  v.  Department  of  Transportation  (Docket  No.  AT075209298) 
TAGGART,  Billy  B.  v.  Department  of  the  Navy  (Docket  No.  AT075209307) 

THOMPSON,  Clifford  E.,  Richard  D.  Garcia,  Robert  E.  Knych  v.  Department  of 
Defense  (Docket  No.  DC07528010045) 

WHITE,  James  R.  v.  Department  of  Health  and  Human  Services  (Docket  No. 
CH07528010006) 

THE  FOLLOWING  CASES  WERE  REMANDED  TO  FIELD  OFFICES: 

CASEY,  Homer  v.  U.S.  Soldiers'  and  Airmen's  Home  (Docket  No.  DC07528010038) 
MCGUIRE,  Kenneth  A.  v.  United  States  Postal  Service  (Docket  No.  CH075209136ADD) 
O'SHEA,  George  F.,  Plaintiff  v.  Department  of  the  Interior,  Respondent 
(Docket  No.  DA0752B90171) 

THE  FOLLOWING  PETITION  FOR  REVIEW  WAS  DISMISSED: 

DUNKLIN,  Charles  E.  v.  Department  of  the  Army  (Docket  No.  AT075299019) 

THE  FOLLOWING  CASES  WERE  ASSIGNED  TO  THE  ADMINISTRATIVE  LAW  JUDGE: 

FRAZIER,  Robert  J.  v.  Department  of  Justice  (Docket  No.  AT07528110190) 
KENWORTHY,  Thomas  J.,  Appellant  v.  Merit  Systems  Protection  Board,  Respondent 
(Docket  No.  HQ12018110016) 
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THE  FOLLOWING  REQUESTS  TO  REOPEN  AND  RECONSIDER  CASES  WERE  DENIED: 

FERGUSON,  John  W. , Clarence  Laurent,  Anderson  Morris  v.  U.S.  Department  of  the 
Army  (Docket  No.  RB752B80230) 

GANTT,  Dorothy  v.  Department  of  the  Navy  (Docket  No.  DC07528010037) 

LAURENT,  Clarence  (SEE  Ferguson) 

MORRIS,  Anderson  (SEE  Ferguson) 

VICENTE,  Remigio  G.  v.  Office  of  Personnel  Management  (Docket  No.  RBQ83180271) 

IN  THE  FOLLOWING  CASE,  APPELLANT  WAS  ORDERED  TO  SHOW  CAUSE  WHY  HIS  PETITION 
SHOULD  NOT  BE  DISMISSED: 

HANEY,  Oscar,  Jr.  v.  U.S.  Postal  Service  (Docket  No.  DA075209252) 

THE  FOLLOWING  EXTENSIONS  OF  TIME  WERE  GRANTED: 

AMES,  Michael  W.  v.  U.S.  Postal  Service  (Docket  No.  DA07528010309) 

CORDEIRO,  Guy  T.  v.  Department  of  the  Navy  (Docket  No.  BN07528010039) 

DAVIS,  Sandra  H.  v.  Department  of  Agriculture  (Docket  No.  AT3518010188) 
EPPERSON,  Gordon  v.  Internal  Revenue  Service  (Docket  No.  CH07528010125) 
HIGGINS,  Joseph  J.  v.  Department  of  Health  and  Human  Services  (Docket 
No.  DC07528010318) 

JOHNSON,  Ishmael  v.  Equal  Employment  Opportunity  Commission  (Docket 
No.  DA07528010263) 

MARION,  Gerald  J.H.  v.  Department  of  the  Navy  (Docket  No.  DC07528010304) 

NIECE,  Robert  L.  v.  U.S.  Postal  Service  (Docket  No.  NY07528010118) 

VENSON,  Lamar  v.  Department  of  the  Air  Force  (Docket  No.  DA07528010279) 

WEMMER,  Peggy  v.  Office  of  Personnel  Management  (Docket  No.  SF831L8010499) 

IN  THE  FOLLOWING  CASE,  PERMISSION  TO  INTERVENE  WAS  GRANTED: 

CRADDOCK,  Janice  L.  v.  Department  of  Health  and  Human  Services  (Docket 
No.  BN07528010004) 

IN  THE  FOLLOWING  CASE,  AN  ERRATA  NOTICE  WAS  ISSUED: 

DAIL,  Roland  P.  v.  Office  of  Personnel  Managment  (Docket  No.  PH831L8010042) 

THE  FOLLOWING  CASES  INVOLVED  THE  ACTING  SPECIAL  COUNSEL: 

(NOTE:  Each  listing  may  represent  more  than  one  issuance.) 

ACTING  SPECIAL  COUNSEL  v.  Department  of  the  Army  (HOEHLE,  David  P.) 

(Docket  No.  HQ12088110002) 

ACTING  SPECIAL  COUNSEL  v.  Department  of  the  Army  (MORTENSEN,  Jewel  M.) 

(Docket  No.  HQ12068110017) 

ACTING  SPECIAL  COUNSEL  v.  Equal  Employment  Opportunity  Commission 
(MATHEW,  Alfredo,  Jr.)  (Docket  No.  HQ12088110015) 

ACTING  SPECIAL  COUNSEL  v.  Department  of  the  Treasury,  Internal  Revenue  Service 
(MACLEAN,  Brook  L.  and  MCHALE,  John  T.)  (Docket  No.  HQ120881100118) 

ACTING  SPECIAL  COUNSEL,  Petitioner  v.  Paul  D.  Sullivan,  Respondent 
(Docket  No.  HQ120600018) 

ACTING  SPECIAL  COUNSEL  v.  Department  of  State  (ROHRMANN,  Edward  A.) 

(Docket  No.  HQ12068110004) 

BARTEL,  Richard  L.  v.  Federal  Aviation  Administration  (Docket  No. 
PH03538010219) 

MUNOZ,  Manuel  and  Hans  M.  Mark,  Secretary,  Department  of  the  Air  Force,  In  the 
Matter  of  (Docket  No.  HQ1208000016) 
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FOR  YOUR  INFORMATION: 


DIGEST 

The  DIGEST  is  a monthly  publication 
containing  summaries  of  Board  orders  and 
a list  of  other  Board  orders  and 
issuances.  It  is  available  from  the 
Superintendent  of  Documents  on  either  a 
subscription  or  single  issue  basis.  The 
price  for  a subscription  is'  $13  per  year; 
($16.25  outside  the  United  States)  . 
Single  issues  are  also  available  at  a 
price  of  $1.75  per  issue;  ($2.25  outside 
the  United  States)  . Please  address 
subscription  or  purchase  inquiries  to: 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington, 
D.C.  20402. 


PUBLISHED  BOARD  DECISIONS  AND  INDEX 

Decisions  of  the  United  States  Merit 
Systems  Protection  Board  (Volumes  I and 
II)  and  Index  to  Decisions  of  the  United 
States  Merit  Systems  Protection  Board  are 
available  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402  at  $27  for 
the  three-volume  set;  Stock  No. 
062-000-00002-3.  Covering  the  period  of 
January  11,  1979,  through  July  22,  1980, 
these  volumes  consist  of  final  actions 
taken  by  the  Board  after  the  issuance  of 
an  initial  decision  in  an  appeal  from  an 
agency  action.  Board  actions  in  cases 
where  it  has  original  jurisdiction,  and 
precedential  interlocutory  actions.  In 
most  cases,  the  preceding  initial  or 
recommended  decision  is  included.  The 
cases  are  indexed  in  the  accompanying 
multi-part  index  volume. 


INITIAL  DECISIONS 

Initial  decisions  made  in  the  field 
offices  are  available  on  microfiche.  The 
microfiche  and  its  indexes  may  be  viewed 
at  any  of  the  Board's  field  offices  or  in 
the  library  at  the  Board's  central 
office.  To  subscribe  to  the  microfiche 
"Federal  Employee  Appeals  Decisions"  at 
$150  per  year  for  microfiche  and  index, 
contact  the  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield,  VA  22161. 


BOARD  ORDERS 

All  Board  orders,  opinions  and  indexes 
may  be  viewed  at  the  Board's  central 
office.  Copies  of  individual  decisions 
may  be  obtained  by  sending  a written 
request  to  the  Office  of  the  Secretary, 
Room  220,  1717  H Street,  NW. , Washington, 
D.C.,  20419.  Requests  should  include 
appellant's  name,  docket  number  and  date 
of  the  decision. 


The  DIGEST  Is  produced  in  the  Office  of  the  Secretary 

Secretary : Robert  E Taylor 
Executive  Editor:  Ada  Kimsey 
Managing  Editor/Designer:  Elizabeth  Principe 
Legal  Reviewer : Frederick  G Seelman,  Jr. 

Office  of  General  Counsel 


17- 


DEFINITIONS 


These  definitions  are  provided  for  clarification  purposes  only  and  are 
not  intended  to  convey  the  strict  legal  meaning  of  the  term. 

Deciding  Official  - the  official  who  renders  the  agency's  decision. 

Field  Office  - the  Board  office  authorized  to  receive  appeals  from  the  area 
where  the  appellant's  duty  station  was  located  when  the  agency  action  was 
taken;  there  are  11  MSPB  field  offices. 

Initial  Decision  - the  field  office  decision  made  by  the  presiding  official 
in  response  to  the  petition  for  appeal.  The  initial  decision  becomes  final 
in  35  days  unless  a petition  for  review  is  filed  with  the  Board  and 
granted.  In  that  case,  the  Board's  decision  becomes  the  final  decision.  If 
the  petition  for  review  is  denied,  the  initial  decision  becomes  final  five 
days  after  the  issuance  of  the  denial. 

Petition  for  Appeal  - the  request  filed  with  a Board  field  office  for  review 
of  an  agency  action. 

Petition  for  Review  - the  request  filed  with  the  three-member  Board  in 
Washington,  D.C.,  for  review  of  an  initial  decision  of  a presiding  official. 

Presiding  Official  - any  person  designated  by  the  Board  to  preside  over  any 
hearing  or  to  make  a decision  on  the  record.  The  presiding  official 
referred  to  in  the  DIGEST  summaries  is  usually  a Board  field  office 
official  designated  by  the  Board  to  perform  these  duties. 

Proposing  Official  - the  agency  official  who  initiates  an  action  to  be  taken 
against  an  employee. 


